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Dear Mr. Chairman:
j

Thank you for you: February 23,1998, letter in which you requested information about
the Environmental Protection Agency's (EPA) position on the applicability of the Small Business
Regulatory Enforcement F airness Act (SBREFA) to EPA's decisions under section 209 of the
Clean Air Act. The follov ing information is in response to the questions you raise in that letter.

Question li: Since
ever formally determined

.!yes, please provide a copy
available to the public for

enactment of both section 209(b), as amended, and 209(e), has EPA
vhether or not such a waiver is or is not a rule subject to SBREFA? If
of that determination. Was the determination and the basis for it made
eview and comment by publication in the Federal Register or any other

means? If that has not hap
memoranda, notes w other documents in EPA files for 1977 to the present, including any
rulemaking dockei files, th it address in any way the question of whether or not a waiver is a rule,
including any corresponde
such waivers and about the

Answer: EPA has
SBREFA, that waiter
Regulatory Flexibility Act
SBREFA. (The term "war
"authorization" is used for
will be referred to ys waive
determinations are not rule
1981. Copies of Federal R
included in response to Qu
with regard to certain IRS i
SBREFA, EPA has "

>ened, please explain why. Please also provide any letters,

ce with the Office of Management and Budget about the nature of
procedures for granting them.

ound on several occasions, both prior to and since the enactment of
dete minations under CAA section 209 are not rules subject to the

of 1980 (RFA), 5 U.S.C. §§ 601-612, which was amended by
er" is used for actions under section 209(b) and the term
ictions under section 209(e) - for purposes of this letter, both actions
•s.) In fact, EPA has included language indicating that waiver
subject to the RFA in Federal Register notices granting waivers since
gister notices where such determinations were made are enclosed and
stion 6. SBREFA did not change the applicability of the RFA (except
iterpretive rules not relevant here). Therefore, since the enactment of

continued to find that the RFA is not applicable to waiver determinations.



rulemakings. (See
EPA has co isistentl y held in all of its waiver notices that waiver proceedings are not

Answer to Question 2 below for the rationale upon which EPA relies in
SBREFA (in particular, the RFA, as amended by SBREFA, and the

CRA), 5. U.S.C. §§ 801-808) apply on their face only to rules,
or the CRA apply to waivers. The issue of SBREFA's applicability to

not been raised by commenters in any waiver determination since

making this decision.)
Congressional Review Act
Therefore, neither the RFA
waiver determinations has
SBREFA was enacjted.

As you have requesijed,
some manner whether a
relating to EPA's cpnsidera
During this proceeding, E~
to OMB for review' under
asserting that decisions on
Executive Order 12291 (requiring
a Regulatory Impae't Analy
which responded tot it and

The second jgroup o

EPA's position as to whetbj

EPA is attaching any documents found in EPA files that address in
waiver should be considered a rule. Attachments 1-10 are documents

ion of California's Low Emission Vehicle (LEV) waiver request.
received a letter from OMB indicating waivers should be submitted

Executive Order 12291. EPA also received a public comment
\ waiver, requests should be considered "major rules" subject to

submission to OMB for review and the Agency preparation of
is). A copy of the letter and the comment, other public comments

's response to it comprise this first group of attachments.EPA'

attachments are internal EPA documents. Attachments 11-13 are
documents prepared by atto meys in EPA's Office of Mobile Sources which contain discussions of

T section 209 waiver decisions are rules. Attachments 14 and 15 are
draft documents, re ated to' wo waiver decisions, containing brief discussions of this issue and
comments by attorneys from EPA's Office of General Counsel. Attachments 16A and 16B are
two drafts of a table containing information regarding whether certain EPA actions, including
waiver decisions under sect: on 209, are rules.

We wish to note tha
nature and/or contain material
records, we are not (waiving
Information Act (FOIA) for
product/attorney-client priv
confidentiality by refraining
otherwise communicating
to know as part of tiis
the records that ind
deliberative process
documents, we also

tie

ar swerQuestion 2.1 If the
EPA apparently concluding lat

the records in this second group of attachments are deliberative in
subject to the attorney-client privilege. In providing you with these

the Agency's Ability to invoke exemption 5 under the Freedom of
deliberative or attorney-client privileged documents or the work
leges in general. We therefore request that you preserve their
from providing privileged records or copies of those records, or from

contents of those records, to persons other than those with a need
Congressional oversight review. We have enclosed with this letter a list of

cates wl ich records are covered by the attorney-client privilege or the
privileg e, or both. Given the particular sensitivity of these privileged
:have marked them "privileged documents."

to the first sentence in question 1 is no, what is the basis for
any time that such waivers are not rules?



Answer: The cons deration and granting of waivers under section 209 has the status of
adjudication rather than n lemaking. Therefore, the statutory requirements for rules, including the
requirements of the RFA; nd the CRA, are not applicable. The distinction between, and
treatment of, adjudicatior s and rulemakings is significant. The Administrative Procedure Act, 5
U.S.C. § 551, distinguishes between "rules" and "adjudications." It defines each term as follows:

* ii
(4) Rule. "Rule" means the whole or any part of any agency statement of general or

particular applicability am
policy or to describe the o:

future effect designed to implement, interpret, or prescribe law or
ganization, procedure, or practice requirements of any agency....

(6 and 7) Order an i adjudication. "Order" means the whole or any part of the final
disposition, whether affirn ative, negative, injunctive, or declaratory in form, of any agency in any
matter other than rule mak ng but including licensing. "Adjudication" means agency process for
the formulation ofjan ordei.

|.
A rulemaking is generally an agency action which regulates the future conduct of

regulated groups oi* person i and that is essentially "legislative" in nature. It establishes future
legal requirements! and is p imarily concerned with policy considerations. The issues in
rulemaking typically do not deal with evidentiary facts, but rather with policy-making conclusions.
See Attorney General's Manual on the Administrative Procedure Act, U.S. Department of Justice
14 (1947).

On the other hand, i
established discernible crite ria, e.g. permitting or licensing proceedings including the grant, denial,
suspension, renewal of, for
convenience and necessity.

djudications are concerned with application of specific facts to pre-

example, radio broadcasting licenses or certificates of public
Id. at 16. They generally involve determining whether particular

parties have met specific criteria, rather than determining broad criteria or standards for numerous
parties. United States v. Flonda East Coast Railway Co., 410 U.S. 224, 245, 93 S.Ct. 810, 821
(1973) ("While the line dividing them may not always be a bright one, [there is] a recognized
distinction in administrative law between proceedings for the purpose of promulgating policy-type
rules or standards, on the or e hand, and proceedings designed to adjudicate disputed facts in
particular cases on the other.")

EPA's waiver determinations under section 209 are adjudicatory proceedings, rather than
rulemakings. A review of the applicable statutory language makes clear that EPA's determination
of whether a waiver; is to be granted is an adjudication. First, waivers are not actions of a
legislative nature creating g< neral policies based on broad concerns. Instead, waivers are actions
applicable to a single party, California, to determine whether a particular portion of the statute can
be waived for that party. This is in most respects similar to a licensing or permitting proceeding,
where an agency determines whether a party has met the specific requirements to have a particular



action be taken wih
does not change this
California takes in
section 209 is an apjud

Moreover, the decii
criteria, expressly $et forth
assignment under section 2
and to measure those facts

regard to that party. The fact that the party is another government entity
conclu sion that EPA's action is an adjudication. Though the action that

promulgating particular standards is a rulemaking, EPA's narrow review under
icat n.

therefore, is not to determii
specific requirements of th<
are "granted," indicating again
proceeding.

Further indication tlaat Congress did not require that EPA's determination under section
unlike everal other sections in the statute, section 209 does not require that

le" (see, e.g., CAA sections 110(m), 112(b)(2), 169A(c)(l),
209 be rules is that
EPA take such action "by r
202(i)(3)(A)).

Question 3: As you
construed as superseding o
of law, of the Administrate
that this would incljude SB
the CAA that in any way p
in general and section 209(
questions, please explain tl

Answer: EIpA agre
provisions] of law'!' for the jpurp
the Clean Air Act general!
However, in order for parti
the Clean Air Act, SBREF

As discussed above
CAA are adjudicatiye actio
only to rules for whpch a ge
only applicable to riiles.
section 209 waiver '

Moreover, EJPA ma
of three narrow findings:

on whether to grant a waiver is based on very specific and narrow
y Congress (see section 209(b)(l)(A-C)). This indicates that EPA's
9 is to review the particular facts in an individual waiver proceeding
;ainst the specific criteria necessary for a waiver, EPA's assignment,
what the best polici^ should be, but to determine whether the

.aw have been met in a particular circumstance. Additionally, waivers
that the proceeding is similar to a permitting or licensing

enow, section 310 of the CAA provides that "this Act shall not be
imiting the authorities and responsibilities, under any other provision
or any other Federal officer, department, or agency." Do you agree
5FA? Do you also agree that there are no provisions in these laws or
elude the applicability of SBREFA (including the CRA) to the CAA
) and (e) waivers in particular? If you answer no to any of these
basis for EPA's position.

s that SBREFA, as well as all other federal statutes, are "other
loses of CAA section 310. EPA also agrees that no provision of

precludes the applicability of SBREFA to the Clean Air Act.
ular requirements of SBREFA to apply to a particular action under
must by its own terms be applicable to that action.

EPA's waiver determinations under section 209(b) and 209(e) of the
s, not rules. As discussed in answer 4 below, the RFA is applicable
era! notice of proposed rulemaking is required. Likewise, the CRA is

ThUs, by their own terms, the RFA and the CRA are not applicable to
.etermir ations

only deny a waiver to California under section 209 if EPA makes one



(A) that Californi
!•. ^the aggregate, at 1

(B)thatCklifornii
conditions: or

i
(C) that Californi;. i .
consistent Iwith

was arbitrary and capricious in determining that its standards will be, in
ast as protective as applicable federal standards;

does not need its standards to meet compelling and extraordinary

standards and accompanying enforcement procedures are not
secjtion 202(a) of the Clean Air Act.

EPA may review only these criteria in determining whether to grant a waiver. See Motor
and Equipment Mfrs. Ass'.tv. EPA, 627 F. 2d 1095, 1111, 1116-1119 ("MEMA"). Though the
"consistency with] section >02(a)" criteria of section 209(b)(l)(C) requires EPA to determine
whether California regulat ons are "technologically feasible," EPA may not deny a waiver based
on a broad review of the economic effects of California regulations on small or other businesses.
Id Section 606 of the RFA provides that the RFA's analytical requirements "do not alter in any
manner standards Dtherwi: i applicable by law to agency action." Therefore, even if the SBREFA
were otherwise applicable to waiver determinations under section 209, the language of CAA
section 209 and RFA section 606 would preclude EPA from denying a waiver based on the
factors to be considered unaer the RFA.

Question 4
taken to determine
into consideration the defir
Regulatory Flexibility Act
GAO found that a plan for
by the U.S. Forest Service,
Testimony at 4. T|e GAO
effectively frustrate the
that the Forest Service's pi
substantial trappings of a

In light of the enactment of SBREFA, please explain what actions EPA has
whether or not such waivers are subject to the provisions of SBREFA, taking

ition of the term "rule" as used in connection .with SBREFA and
f 1980. If none, please explain why. In this regard, we note that the

he Tongass National Forest Land and Resource Management, issued
is a "rule" subject to SBREFA, and it is not "procedural." GAO
told the Senate Committee last July that to "conclude otherwise could

SB IEFA congressional review mechanism." Id. It is my understanding
n, unlike waivers under section 209 of the CAA, did not include

n lemaking. Please consider the GAO testimony in your reply.

Answer: Asj discuss ;d above, EPA has held for many years that its waiver determinations
are not rules. The RFA applies only to rules for which a notice of proposed rulemaking is
required under Administrative Procedure Act (APA) section 503 or any other statute. As waiver
determinations und
applicable to them.

;r section 209 are not rules under the APA or the CAA, the RFA is not
Similar y, the CRA applies only to rules, as defined in the APA (with certain

exclusions), and thus is not

Regarding the. testimony
National Forest Land, EPA
as discussed above,

ipplicable to waiver determinations under section 209.

of the GAO regarding the Forest Service's plan for the Tongass
lotes that waivers appear to be distinguishable from the plan in that,

waivers are not "agency statements] of general... applicability and future
effect designed to implement, interpret, or prescribe law or policy," but instead are adjudications,



akin to permitting 6 r licens ng proceedings. The Agency, when it determines whether or not to
issue a waiver, does not enj ;age in decision-making regarding essentially legislative issues of broad
policy, as is typical] for rule
proceeding to the narrow ai

3, but instead merely applies the particular facts presented in the
d specific criteria established by Congress under section 209.

Regarding the requi 'ement of section 209 that EPA provide notice and opportunity for
public hearing prio:- to issuing a decision, this procedural requirement is consistent with
adjudicatory proceedings. Further indication that Congress did not require such proceedings to
be conducted through rulerr aking is the fact that section 209 does not require notice and
comment rulemakiijig and tf at Congress, in listing particular Agency actions subject to rulemaking
procedures under QAA sect
while including numerous other Title II actions.

Question 5: ; Section
provide a copy of such regu

i

Answer: A copy <
Direct Final Rule, d|ated'.

on 307(d), omitted any mention of section 209 waiver proceedings,

209(e) requires regulations to "implement" that section. Please
ations.

Question 6:

oft icse regulations as of July 1, 1997 is attached. Also attached is a
December 30, 1997, making minor revisions to these regulations.

Please j rovide a table showing (1) the date of all waiver applications and
revisions or amendments th( reto under section 209(b) since 1977 and (2) the date of the Federal
Register notice of each appl:
hearing. Please indicate on
EPA on such application anc
and action. Please provide i
under section 209(e| since 1

cation and EPA's request for comment and opportunity for public
lis table when and where a hearing was held and the action taken by
include a copy of the Federal Register pages regarding such notice
second table providing the same information regarding any waivers

)90. In each table, please show what laws and Executive Orders
(other than the CAAt) have b :en identified each time in the Federal Register documents as being
applicable or inapplicable to
CRA.

Answer: Thej request
information as it hasp in its

each waiver application, including any reference to SBREFA and the

d tables are attached. EPA has filled in as much responsive
files.

Question 7: Is there iny reason to believe in the case of both sections 209(b) and (e) that
it would not be in the public interest to perform the analyses required under SBREFA in order to
ensure the protection of smal
EPA waiver determination?
please set forth that reason ai

entities and consumers affected by any California applications and
f you believe there is a reason that it is not in the public interest,
d the basis for it.

Answer: There appear to be several reasons for finding that it would not be in the public
interest for EPA to conduct itjs own independent small business analyses of California's rules in

icther a waiver shall be issued under section 209. In promulgating
:d that California be granted substantial freedom to promulgate its

the process of determining
section 209, Congress intend



own motor vehicl^ emissi Dn control program, while strictly limiting oversight and interference
from the federal government. See Ford v. EPA, 606 F. 2d 1293, 1297 (D.C. Cir. 1979)
("Congress consciously cl ose to permit California to blaze its own trail with a minimum of federal
oversight"), H.R.Rep. No. 95-294, 95th Cong., 1st Sess. 301-02 (1977) ("The Committee
amendment is intended ... to afford California the broadest possible discretion in selecting the best
means to protect the health of its citizens and the public welfare.")- EPA is not permitted to
substitute its ownpudgment for California's regarding what California regulations are appropriate.
H.R.Rep. No. 95-294 at 3(92. Nor is EPA permitted to deny a waiver based on criteria not found
in the statute. See \Ford, 6( 6 F. 2d at 1301, MEMA, 627 F. 2d at 1116-19. Therefore, were EPA
to perform the independent analyses of California's regulations that would be called for under the
RFA, then EPA would apj ear to contradict the intent of Congress, recognized in various judicial
determinations interpretinj; such intent, that EPA keep its oversight of California's motor vehicle
program to a minimum. U nder section 209, EPA may only consider impact on businesses,
including small businesses, in making the limited determination of whether the specific California
standards at issue are techr
favoring denial of the wai\
would not be appropriate f

Such independent f

ologically feasible. "[T]he burden of proof lies with the parties
er." MEMA, 627 F.2d at 1121. The broader analysis under RFA
>r making this limited determination.

;deral analyses would be particularly inappropriate given that
California itself engages id detailed analyses of economic impact, including impact on businesses,
in the course of promulgating its regulations, as is required by the California Administrative
Procedures Act. CAL GOV'T CODE §§ 11340 et seq. Sections 11346.3 and 11346.5 require
that agencies proposing to adopt regulations assess the economic impact on businesses and
individuals; to avoid unnec ;ssary or unreasonable regulations or reporting, record keeping or
compliance requirements; i nd to assess the creation, expansion or elimination of businesses and
jobs in the state. Agencies nust also assess, when proposing and adopting regulations, whether
there is a significant impaci on business. If so, the agency must provide detailed information
regarding the impa:t of the proposal on businesses, including the types of businesses affected and
the consideration o f alterna ives that would lessen adverse impact on businesses, and must invite
proposals on such consider* tions, including exemptions and differing compliance or reporting
requirements. If the agenc> determines that there is no adverse impact, the agency must provide
the evidence upon which it 'elies for that finding.

i
Persons who wish tc

follow appropriate procedur
A/£M4,627F.2daill05.

challenge California's regulations or who believe California did not
es, may challenge California's regulations in California courts.

By contrast,
Act gives EPA no authority

EPA ca i only grant or deny a waiver under section 209(b). The Clean Air

concerns.
:o revise California's standards to take account of small business



Given the ihtent of
EPA in the section 209 wa
California, it wouli be ina;
analysis or to second-gues;
limited resources of the A
engage in federal analyses
deciding whether tp grant 2

Question 8

8

Congress and language of section 209 regarding the limited role of
ver process, and given the extensive economic analysis performed by
propriate and would serve little purpose for EPA to perform such an
California's detailed inquiries into these issues. Further, given the

ency, it seems inappropriate for EPA to spend such resources to
Df state action upon which the Agency generally may not rely in
waiver to California.

Please
CRA of the actions taken
decisions.

report to me on EPA's record in notifying Congress pursuant to the
granting waivers and on EPA's intentions with respect to future waiver

Answer: A£ section
EPA has not notified

209 waiver decisions are not subject to the requirements of the CRA,
of its final waiver actions. At this tune, EPA has no plans to

notify Congress with regard to future waiver actions, for the reasons discussed above.
j.

Congress

In closing, f
records that are responsive
if at a later date wet uncove
and provide a supplementa
information regarding this
Dana Ort of our Office of Congressional

Enclosures

belielve EPA has made a diligent, good faith effort to identify the Agency
to your request. Nevertheless, no process is foolproof. Accordingly,
additional records that are responsive, we will notify you immediately
response. Should you have any further questions or need further
natter please feel free to contact me or have your staff contact Mr.

and Intergovernmental Relations at (202) 260-5466.

Sincerely yours,

ORIGINALSIGNED BY
1 WILSON

Richard D. Wilson
Acting Assistant Administrator

for Air and Radiation

VPCD\VCP:DDICKERSON:564-9256:6405J:4/9/98:ControlNo. AL-9800514



Given the intent lof Cong
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limited resources of the kgency,
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ess and language of section 209 regarding the limited role of
ocess, and given the extensive economic analysis performed by
ate and would serve little purpose for EPA to perform such an

California's detailed inquiries into these issues. Further, given the
t seems inappropriate for EPA to spend such resources to
action upon which the Agency generally may not rely in

r to California.

Question 8: Pleajse report
CRA of the actions taken grantin
decisions.

Answer: As section 209 v>
EPA has not notified Congress
notify Congress with regard to.fu

In closing, we believe EP/
records that are responsive to you
if at a later date we uncover addit:'
and provide a supplemental response
information regarding this matter
Dana Ott of our Office ofjCongres

to me on EPA's record in notifying Congress pursuant to the
waivers and on EPA!s intentions with respect to future waiver

aiver decisions are not subject to the requirements of the CRA,
ofiits final waiver actions. At this time, EPA has no plans to

ure waiver actions, for the reasons discussed above.

L. has made a diligent, good faith effort to identify the Agency
request. Nevertheless, no process is foolproof. Accordingly,

Dnal records that are responsive, we will notify you immediately
Should you have any further questions or need further

>lease feel free to contact me or have your staff contact Mr.
sional and Intergovernmental Relations at (202) 260-5466.

Enclosures

VPCD\VCP:DDICKERSON:

Sincerely yours,

Mlson
feting Assistant Administrator
for Air and Radiation

64-9256:6405J:4/9/98:Control No. AL-9800514


