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Honorable DavidM. McIntosh, Chairman
Subcommittee on'Nationgl Economic Growth,
Natural Resources, and Regulatory Affairs
Committee on Government Reform and Oversight
U.S. House of Represen
Washington, D.C| 20515

Dear Mr. Chairman:
Thank yox# for your February 23, 1998, letter in which you requested information about
the Environmental Protection Agency’s (EPA) position on the applicability of the Small Business
Regulatory Enforcr‘ement airness Act (SBREFA) to EPA’s decisions under section 209 of the
Clean Air Act. ’ﬂre following information is in response to the questions you raise in that letter.

Question 1: Since knactment of both section 209(b), as amended, and 209(e), has EPA
ever formally det i ined whether or not such a waiver is or is not a rule subject to SBREFA? If

yes, please provide a copy|of that determination. Was the determination and the basis for it made
available to the public for feview and comment by publication in the Federal Register or any other
means? If that has not happened, please explain why. Please also provide any letters,
memoranda, notes|or otherfdocuments in EPA files for 1977 to the present, including any
rulemaking docket files, that address in any way the question of whether or not a waiver is a rule,
including any correspondence with the Office of Management and Budget about the nature of
such waivers and albout the procedures for granting them. '

Answer: ﬁPA has found on several occasions, both prior to and since the enactment of
SBREFA, that waiver detefminations under CAA section 209 are not rules subject to the
Regulatory Flexibility Act pf 1980 (RFA), 5 U.S.C. §§ 601-612, which was amended by
SBREFA. (The term “waiyer” is used for actions under section 209(b) and the term
“authorization” is used for actions under section 209(e) - for purposes of this letter, both actions
will be referred to as waiveys.) In fact, EPA has included language indicating that waiver
determinations are jnot rules subject to the RFA in Federal Register notices granting waivers since
1981. Copies of Federal Register notices where such determinations were made are enclosed and
included in response to QucLStion 6. SBREFA did not change the applicability of the RFA (except
with regard to certain IRS ipterpretive rules not relevant here). Therefore, since the enactment of
SBREFA, EPA has continuged to find that the RFA is not applicable to waiver determinations.-
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EPA has consistently held in all of its waiver notices that waiver proceedings are not
rulemakings. (See |Answer to Question 2 below for the rationale upon which EPA relies in
making this decision.) SBREFA (in particular, the RFA, as amended by SBREFA, and the
Congressional Review Act {CRA), 5. U.S.C. §§ 801-808) apply. on their face only to rules.
Therefore, neither the RFA Jor the CRA apply to waivers. The issue of SBREFA’s applicability to
waiver determmanons has not been raised by commenters in any waiver determination since
SBREFA was enac}ed

|
i

As you havé requested, EPA is attaching any documents found in EPA files that address in
some manner whether a wajver should be considered a rule. Attachments 1-10 are documents
relating to EPA’s c,bnsidera ion of Califcrnia’s Low Emission Vehicle (LEV) waiver request.
During this proceeding, EPA received a letter from OMB indicating waivers should be submitted
to OMB for review!under Executive Order 12291. EPA also received a public comment
asserting that dec1sxons on waiver requests should be considered “major rules” subject to
Executive Order 12291 (requiring submission to OMB for review and the Agency preparation of
a Regulatory Impact Analysis). A copy of the letter and the comment, other public comments
which responded to it and EPA’s response to it comprise this first group of attachments.

The second igroup of attachments are internal EPA documents. Attachments 11-13 are
documents prepared by attofneys in EPA’s Office of Mobile Sources which contain discussions of
EPA’s position as tp whether section 209 waiver decisions are rules. Attachments 14 and 15 are
draft documents, related to two waiver decisions, containing brief discussions of this issue and
comments by attorneys from EPA’s Office of General Counsel. Attachments 16A and 16B are
two drafts of a table containing information regarding whether certain EPA actions, including
waiver decisions under section 209, are rules.

We wish to note that the records in this second group of attachments are deliberative in
nature and/or contain materjal subject to the attorney-client privilege. In providing you with these
records, we are not waiving|the Agency’slability to invoke exemption 5 under the Freedom of
Information Act (FOIA) for{deliberative or attorney-client privileged documents or the work
product/attomey-clxent privileges in general. We therefore request that you preserve their
confidentiality by refralmn from providing privileged records or copies of those records, or from
otherwise communicating the contents of those records, to persons other than those with a need
to know as part of t}iis Congressional oversight review. We have enclosed with this letter a list of
the records that indicates which records are covered by the attorney-client privilege or the
deliberative process privilege, or both. Given the particular sensitivity of these privileged
documents, we als%ﬁhave marked them “privileged documents.”

Question 2. !.If the answer to the first sentence in question 1 is no, what is the basis for
EPA apparently concluding at any time that such waivers are not rules?
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to that party. The fact that the party is another government entity
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was arbitrary and capricious in determining that its standards will be, in
ast as protective as applicable federal standards;

does not need its standards to meet compelling and extraordinary

standards and accompanying enforcement procedures are not
tion 202(a) of the Clean Air Act.

nly these criteria in determining whether to grant a waiver. See Motor

v. EP4, 627F. 2d 1095, 1111, 1116-1119 (“MEMA ). Though the
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onomic effects of California regulations on small or other businesses.
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Answer: A c%opy of these regulations as of July 1, 1997 is attached. Also attached is a
Direct Final Rule, di'ated Dec¢ember 30, 1997, making minor revisions to these regulations.
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Congress and language of section 209 regarding the limited role of
ver process, and given the extensive economic analysis performed by
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California’s detailed inquiries into these issues. Further, given the
ency, it seems inappropriate for EPA to spend such resources to
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waiver to California.

report to me on EPA’s record in notifying Congress pursuant to the
ranting waivers and on EPA’s intentions with respect to future waiver

209 waiver decisions are not subject to the requirements of the CRA,
ress of its final waiver actions. At this time, EPA has no plans to
d to future waiver actions, for the reasons discussed above.

ve EPA has made a diligent, good faith effort to identify the Agency

to your request. Nevertheless, no process is foolproof. Accordingly,
additional records that are responsive, we will notify you immediately
response. Should you have any further questions or need further
matter please feel free to contact me or have your staff contact Mr.
ongressional and Intergovernmental Relations at (202) 260-5466.

Sincerely yours,

QRIGINAL SIGNED BY
RICHARD D. WILSON

R1chard D. Wilson
Acting Assistant Administrator
for Air and Radiation

N:564-9256:6405]:4/9/98:Control No. AL-9800514
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> waivers and on EPA's intentions with respect to future waiver

~ Answer: As section 209 waiver decisions are not subject to the requirements of the CRA,
EPA has not notified Cox}dgress offits final waiver actions. At this time, EPA has no plans to
notify Congress with reg?rd to.future waiver actions, for the reasons discussed above.
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